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Judicial recognition and sources of law

The modern theory of the sources of law, unlike that of Savigny, is not separable from the theory of the legal system. The theory of the legal system has been developed by the ‘school of Vienna’, especially by Kelsen, but also by Merkl and Verdross, in a tandem with the theory of the legal sources. More recent improvements are due to Santi Romano and Hart.

To both Kelsen and Savigny in the sources of law we deal with the ways of creating law, or more exactly, of creating, modifying and extinguishing the norms of a legal system, and this question is linked with the reasons for the validity of such norms. Savigny thinks that the law is created by the spirit of the people and in a sense exists as a part of its spirit.
 According to him, ‘the law has its existence in the common spirit of the people, therefore in the general will that in so far is also the will of each individual’
. The proof of its existence ‘is based on the general and uniform recognition of the positive law, and in the feeling of internal necessity that accompanies its representation’.
 Savigny however does not explain how the recognition specifies in each source of law, nor how the  general will becomes the particular will of each people. Savigny is silent about the relations between the sources of law and the constitution, a matter he would have to deal with to give such explanations.  These failures are corrected by Kelsen.


Kelsen answers the question about what is the element or are the elements or the relations that are common to all the norms of a legal system and that allow us to think of it as a single system. Only by answering it is it possible to identify the norms that belong to the same legal system, which are the constituents of the same legal system.  According to Kelsen all the norms of the same legal system are created through the application of the same basic norm or through a norm created by means of the direct or indirect application of the basic norm. He answers hereby to the question about the unity of the legal order. Kelsen finds such unity in the same source: the basic norm that is the constitution in a logical (or transcendental-logical) sense of the word, which is the reason for the validity of the first historical constitution and of custom. In Kelsen’s words: ‘actually, however, only the positive reason for the validity of a legal norm, that is, the higher positive legal norm that regulates its creation, is called ‘source.’ In this sense, the constitution is the source of the general legal norms created by legislation or custom.’
  It happens, however, that the written constitutions do not have usually a general norm that recognizes custom as source of general legal norms. ‘if the application of customary law by courts is considered to be legitimate although the written constitution contains no such authorization, then the authorization cannot be considered to proceed from a unwritten custom created constitution but must be presupposed, in the same way that it must be presupposed that the written constitution has the character of an objectively binding norm if the statutes and ordinances issued in accordance with it are regarded as binding legal norms. Then the basic norm (the constitution in the transcendental-logical sense) institutes not only the act of the legislator, but also custom as law creating facts.’


Kelsen’s just quoted text runs into some difficulties. To begin with, it suggests that the authorization of custom by the constitution is a contingent fact, so that a legal system without custom as a source of law, with custom authorized by a written constitution or without custom authorized by a written constitution but authorized by a presupposed basic norm could alternatively exist. But Kelsen’s theory about derogating custom shows that in any legal system there is derogating custom and such derogating custom prevails not only over the norm to which it applies, but also over any general contrary norm, including a constitutional norm that prohibits  derogating custom. According to Kelsen ‘statutory law and customary law cancel each other according to the principle of lex posterior. However, a constitutional law in the formal sense may not be abolished by an ordinary statute – only again by a constitutional law; but customary law does have a derogating effect in relation to a formal constitutional law, and even in relation to a formal constitutional law that expressly excludes the application of customary law.’
 This doctrine derives necessarily from the conditions of validity of a legal norm, since, according to Kelsen, a validly created legal norm remains valid as long as it remains effective, and its habitual ineffectiveness has as a consequence its abolition by derogating custom. 
 Kelsen uses here the Latin word desuetudo, that he defines as ‘negative custom, and its essential function is to abolish the validity of an existing norm’ and further characterizes: ‘If effectiveness in the developed sense.[i. e. “by and large’] is the condition for the validity not only of the legal order as a whole but also of a single legal norm, then the law-creating function of custom cannot be excluded by statutory law, at least not as far as the negative function of desuetudo is concerned’
 

How can it be understood that the effectiveness, which is not a condition of validity of a norm, whose conditions of validity are the acts of its creation, is however a condition of its maintenance as a valid norm, so that by lack
of effectiveness the norm is abolished by a negative custom, that creates law, in this case creates the legal consequence of derogation? Why not to admit here a positive custom, that maintains the validity of each norm? It has to be recognized that there is no change in the normative universe as a consequence of such custom, which therefore does not create law. There is only the impeachment of a negative custom, which would indeed change the normative universe. There is no new customary norm. However, we have a new legal effect upon an already existing norm, without changing it, the effect of validity maintenance. It does not originate life, keeps only alive, but once applied to every norm, is no lesser job. Using the common image in this field, we do not have a source of law in its proper sense, that is a original source of law, but we have a secondary source of its existence. It is in this sense a secondary legal custom, which is not a ‘source of law’.  
The validity of each legal norm is conditioned not only by its own effectiveness for remaining valid, but also by the effectiveness of all other norms of the legal system. In this way, according to Kelsen, ‘as soon the constitution loses its effectiveness, that is, as soon as the legal order as a whole based on the constitution loses its effectiveness, the legal order and every single norm lose their validity.’
 In such a case of extinction of the legal system could it still be said to exist a derogating custom? Kelsen does not say it, perhaps because that would imply that the basic norm, which is a presupposed norm, may be derogated by derogating custom, which is a positive norm. It seems more natural to say that all the norms are then derogated by custom and that in such a case it does not make sense to say that the derogating custom or that the basic norm are valid. However, if the basic norm is composed not only by a norm (or a part of a norm) that authorizes the first historical constitution, but also by a norm (or a part of a norm) that authorizes custom, nothing excludes that the first historical constitution could fall into desuetude, and therefore that constitution would no more be valid, but the other norms created through the constitution or through custom would remain valid. These other norms would then recognized by custom until there is a new constitution that can eventually recognize their validity. Then we would have, against Kelsen, changes of the basic norm in the same legal system, the same basic norm would not be any more the criterion of unity of a legal system.

The last conclusion coincides with the point of view of international law, which considers that the unity of a legal system can be sustained in spite of constitutional change not authorized by a previous constitution.

Other difficulties of Kelsen’s theory of custom derive from his thesis that the norm that establishes custom as a source of law, by determining that if men belonging to the same political community behave and think in certain ways they create a legal norm, must be conceived as a presupposed norm, that is a part of the basic norm, and not as a norm of customary law. Kelsen’s applies the thesis to the case where the basic norm does not refer to a written constitution, but directly to a legal order created by custom. This is the case of general international law, which is constituted by customs regulating international relations according to the mutual behaviour of states, that is, the mutual behaviour of the individuals qualified by the national legal orders as state organs
. One of those customary laws, pacta sunt servanda, authorizes the states to regulate their mutual relations by treaty
. And this is also the case, I would say, of the United Kingdom, where there are no norms superior to those enacted by the Queen in Parliament and where the norms that regulate the legislative power in Parliament are customary law. Kelsen says it in general terms: ‘this is so also if the constitution of the legal community is not created by a legislative act but by custom, and if the law-applying organs are considered to apply customary law’
. Now, to admit that a norm that regulates the creation of general norms can be created by custom is, says Kelsen, a petitio principii, because ‘then it must already be presupposed that custom is a law-creating fact. This presupposition can only be the basic norm.’ The presupposition does not follow, because it can just be a customary norm that custom is a law-creating fact. Such a norm would not regulate behaviour by imposing a duty on it or permitting it, but would regulate the creation of custom by determining the conditions of such a creation. That is clear, that to Kelsen such a customary norm can only be considered as objectively valid, if there is a basic norm that authorizes it and that would have the same content. But with one explanation or the other, there would then be only one last criterion of validity of every norm of the legal order.

Kelsen acknowledges that a court, especially one of the highest instance, can be authorized to create general norms, if the rule that it applies by deciding a case is considered as a ‘precedent’, that is, as binding in future cases similar to the case decided by the rule
. The rule that is ratio decidendi of the precedent may be considered by court as an interpretation or application of previous law or it may not be predetermined by general norms of legislation or custom. However, according to Kelsen in both cases, there is creation of a new general norm, even if it is in the first case an interpretative one. The judges concur then with the legislative organs in creating general norms. The authorizing norm may be a customary norm, as in most countries of common law, or it may be a norm a written constitution. 


Kelsen admits in this way that the basic norm in certain cases is only one norm that authorizes custom. It would be so in every case if it were admitted that the norm that establishes the validity of the first constitution, if its condition of validity – the factual presupposition of the effectiveness of the norms created through it - is verified, is a customary norm. There are however strong arguments for admitting such a customary rule. International law makes the international recognition of states and governments dependent on the effectiveness of the respective constitution and this seems difficult to explain otherwise than by admission of a rule of general international law that presupposes the existence of similar national customary norms linking the validity of the constitution with its effectiveness.  And what the very phrase “condition of validity of a norm” means but the antecedent factual presupposition of a legal consequence? It is true that the customary rule linked with the constitution does not purpourt to create it or to contribute to its creation, but only to recognize it. This is so because the special content of the opinio juris of this type of customary rule. Such a customary norm would then not be the basic norm or a part of it, but to Kelsen it would still need a presupposed basic norm as a reason for its validity, that would have the same condition of validity and the same content.

Against such a consequence there is a restrictive concept of custom, that is traditional and that is also adopted by Kelsen. According to such a concept, the factual presupposition of custom is ‘characterized by the circumstance that men belonging to the legal community behave under the same circumstance in the same way; that this behaviour takes place for a sufficiently long time; and that in the individuals whose acts constitute the custom the collective will arises that one ought to behave in that way.’
Such a concept does not apply to the custom that creates the constitution or to the derogating custom, and therefore we need to differentiate various types of custom with factual presuppositions partially diverse. 

A broad concept of custom covering those various types and the whole of common law is traditional in common law countries. It can be found for example in Blackstone
 and is developed by the practice theory of rules of Hart that will be examined later. Customary law in accordance with such a concept covers the customary institution of precedent and opposes statute law.

A broad concept of custom is also present in the application by the International Military Tribunal of Nuremberg to the Nazi officials of types of war crimes and of crimes against humanity that had not been previously applied. The court interpreted its decision as applying general international law and not as creating new law. The court purported to demonstrate in regard to each type of crime, that in the absence of previous criminal decisions of previous military courts, there were decisions of national courts, both ordinary and military, international treaties and declarations that revealed the ‘universal recognition’
 of the existence in international law of general principles of law and rules that make certain acts not only illegal but also crimes of international law and that not only states can be sanctioned, but also ‘individuals can be punished for violations of international law’
. So to demonstrate the existence of the crime of ‘war of aggression’, the court invoked the Pact of Paris or the Kellogg-Briand Pact of 1928
 that condemned recourse to war for the solution of international controversies. Against the argument that the pact did not describe  as crimes the acts of those who plan and wave war, the court answered that the Pact consecrated a general principle of law and that violations of the Hague convention – such as the inhumane treatment of prisoners, the employment of poisoned weapons, etc. - since 1907 ‘have certainly been crimes, punishable as offences against the laws of war; yet the Hague Convention nowhere designates such practices as criminal, nor is any sentence prescribed, nor any mention made of a court to try and punish offenders. For many years past, however, military tribunals have tried and punished individuals guilty of violating the rules of land warfare laid down by this Convention. In the opinion of the Tribunal, those who wage aggressive war are doing that which is equally illegal, and of much greater moment than a breach of one of the rules of the Hague Convention.’
 ‘Only by punishing individuals who commit such crimes can the provisions of international law be enforced’.
 To confirm its interpretation the court referred to declarations that declared explicitly the war of aggression as a crime of international law and had a large approval in the League of Nations, by preparing treaties that have been discussed there but were never ratified.
 And to justify what the court designated as ‘the construction which the Tribunal placed upon the Pact of Paris, that resort to. a war of aggression is not merely illegal, but is criminal’
, the following general doctrine was defined: ‘The law of war is to be found not only in treaties, but in the customs and practices of states which gradually obtained universal recognition, and from the general principles of justice applied by jurists and practiced by military courts. This law is not static, but by continual adaptation follows the needs of a changing world. Indeed, in many cases treaties do no more than express and define for more accurate reference the principles of law already existing.’
  This doctrine represents the transposition to international law of the methodology of adjudication in the common law. This was clearly stated by the American lawyer Jackson in the name of the accusation: the international law grows as the common law by means of decisions that from time to time are passed to adapt established principles to new situations.


The arguments of International Military Tribunal about the war of aggression have been much discussed, but what is here relevant is its methodology, which is characteristic of the way the judicial recognition of the customary law is obtained. It is clear that such recognition did not depend in this case on the repetition of acts of the same description or of similar earlier judicial decisions, but instead on an argumentation based on principles recognized in different cases.

 It should be questioned if the kind of jurisprudential ‘construction’ that characterizes the cases of development of law in the common law and  more generally in national or international customary law is adequately described by Hart, as the application of a rule of recognition that would include one rule that would impose on judges the duty to fill gaps of law through recourse to analogy and to general principles of law and, if this is not possible, would give them a discretionary power of norm creation. Dworkin thinks that what the judges then do is to embark on an interpretative process based on a principle of integrity that requires judges to depart from earlier decisions and to extract from them principles that can be applied to construct the rule that better ‘fits’, that is, that better solves the actual case in a coherent or systematic way with the norms behind those earlier decisions.
 I think with Waldron
 that Dworkin’s description is preferable, because it corresponds to the internal point of view of the participants in the life of law. The argument that seems to me decisive is based on how a decision of these cases by a lower tribunal is considered in appeal. The question then never is if the judge decided within his discretionary powers or exceeded them, but it is if his decision was the right one. Whatever is the better description, the decision was thought (wrongly to Hart, correctly to Dworkin) by both the lower and the higher tribunal as the application of existing customary law.

Once a broad concept of custom is accepted, can it be said that all norms of the legal system have a common origin, since they derive their validity directly or indirectly from the norm that institutes custom as a source of law? From what has been exposed can be concluded that a broad concept of custom covers diverse types of customary norms, where the always required conviction of the legal bindingness depends on different types of factual and normative reasons. In a broad concept of custom should namely be distinguished, besides the strict concept of custom or legal usage, the derogating custom, the custom of general international law, the custom that establishes a unwritten constitution, the custom that establishes a new written constitution, the judicial custom that creates the rule of precedent and the custom that is newly expressed in the judicial application of customary rules. There are so not one but several customary norms that establish the primary sources of law – that is, those that that are not derived from other sources – of a legal system, in a variable combination of the different types of the customary norms described before. In each legal system such a set of customary norms is a part of the constitution in a material sense, in Kelsen’s terminology,
 as a set of norms that regulate the production of general norms, whose validity does not derive from the written constitution and that ensures the maintenance and unity of the legal system when the constitution changes.

Of all these customary norms would Kelsen repeat what he says about the ones that he admits: they can only be thought as valid if a basic norm is presupposed as valid, which refers to each of them and confers to the subjective acts that constitute custom the objective sense of validly creating a legal norm. 

Against Kelsen has to be objected that the concept of a basic norm is intrinsically contradictory, because it is the concept of the meaning of an act of the will, that does not exist, from an authority, that does not exist. Kelsen admits it finally, when he says in his General Theory of Norms that the basic norm ‘not only contradicts reality, since there exists no such norm as the meaning of an actual act of the will, but is also self-contradictory, since it represents the empowering of an ultimate moral or legal authority, and so emanates from an authority – admittedly a fictitious authority – even higher than this one.’


The formulation that Kelsen gives of the basic norm ‘Everyone is to behave as the historically first constitution specifies’
 expresses only that part of the complex basic norm that is the reason for the validity of a first written constitution.  It is a presupposed norm that is thought as being wanted by an authority higher than the authority that approves the constitution. If we are to formulate the basic norm as a hypothetical norm, we have to include in the antecedent its effectiveness, as the condition of the validity of the basic norm, that finally consists in the effectiveness of the norms created through it. So we would obtain the following formulation: ‘if the norms created through the first historical are effective, then everyone is to behave as the historically first constitution specifies’. If we conceive, as I have suggested, the later norm as a customary norm, than according to Kelsen it is necessary to presuppose a basic norm as the reason for the validity of such a custom, by virtue of which the subjective acts that constitute the antecedent of the customary rule not only want to create it, but also to create it objectively. But again such basic norm would have as condition of validity just the same acts that are the antecedent of the customary rule that the basic norm pretends to validate. A basic norm would have to be thought with the same content of the norm validated by it. The same would apply to the case where an unwritten constitution exists as a customary rule and so there is no further customary rule to validate the constitution. Hart deserves therefore full support when he says: ‘If a  constitution specifying the various sources  of law is a living reality in the sense that the courts and officials of the system actually identify the law in accordance with the criteria it provides, then the constitution is accepted and actually exists. It seems a needless reduplication to suggest that there is a further rule to the effect that the constitution (or those who ‘laid it down’) are to be obeyed. This is particularly clear where, as in the United Kingdom, there is no written constitution.

 Kelsen could object that the customary rule presupposed as basic norm would have the objective meaning of being valid law, whereas the custom based on it could only without it pretend validity. However, if custom in certain circumstances has to be thought as valid, why not to admit that in those circumstances the acts that constitute custom have the objective, not only subjective, meaning of creating custom? Kelsen does not have a philosophy of language that could explain it.

The norms that link a factual antecedent with the validity of a legal norm as a legal consequence are constitutive norms. Constitutive rules put into being what they are about, whereas regulative rules guide conduct so that it puts into being what they are about. I am following a line of thought that was initiated by Wittgenstein, who showed that the rules constitute the game. The finest groundwork after Wittgenstein was done by John L. Austin and Paul Grice in their William James lectures in Harvard
. Such rules do not allow a passing from an is to an ought against Hume's law, that is, as a logical deduction of ought from is. The facts that constitute the law do not imply logically the law: they are just the condition for the validity of the law: since they exist, the norms exist, i.e., are valid, ought to be followed. So they do not violate Hume’s law (no ‘ought’ from an ‘is’). The constitutive legal norms put into being, if certain conditions obtain, what (a norm or a set of norms, a legal consequence or a set of legal consequences) they determine. Therefore they guide behaviour in so far it can realize the condition under which they put into being or make valid what they determine. Kelsen’s conditions of validity are facts linked with the legal consequence of the validity of a norm or of a set of norms (e. g., the first historical constitution, the legal order) by normative and not logical necessity (in other words, by ‘imputation’ and not by implication). The basic norm could be formulated as a constitutive norm ‘If the norms created through the first historical constitution are effective, then the first historical constitution (and all the norms derived from it) are valid.’ It is so a customary constitutive rule that recognizes the first historical constitution as valid law. The norms that establish the sources of law are constitutive rules, they can be customary norms or legislated norms, but if they are legislated they have their validity recognized by, directly or indirectly, a constitutive customary norm.

A theory of custom according to which the social practice that constitutes custom creates it objectively, without having to presuppose a basic norm is the practice theory of rules that Hart applies to social rules, including customary rules. Hart distinguishes social rules from mere group habits. In both cases there is convergence or identity of behaviour of most members of a group. But to constitute the existence of a rule it is required that rule deviations are generally regarded as lapses or faults open to criticism and threatened deviations meet with pressure for conformity, that deviation from the standard is generally accepted as a good reason for making such criticism or pressure that are therefore justified and that at least some members of the group have a reflective critical attitude of acceptance of certain patterns of behaviour as a common standard. All of this finds its characteristic expression in the normative terminology of ‘ought’, ‘must’, and ‘should, ‘right’ and ‘wrong’.
 Such an analysis applies as well to a tribal society and to the legal custom of a modern state. Hart observes: ‘in what sense, then, are we to think of the continuity od the legislative authority of the Queen in Parliament, preserved throughout the changes of successive legislators, as resting on some fundamental rule or rules generally accepted? Plainly, general acceptance is here a complex phenomenon, in a sense divided between officials and ordinary citizens, who contribute to it and so to the existence of a legal system in different ways, The officials of the system may be said to acknowledge explicitly such fundamental rules conferring legislative authority: the legislators do this when they make laws in accordance with the rules which empower them to do so: the courts when they identify, as laws to be applied by them, the laws made by those so qualified, and the experts when they guide the ordinary citizens by reference to the laws so made, The ordinary citizen manifests his acceptance largely by acquiescence in the results of these official operations. He keeps the law which is made and qualified in this way, and also makes claims and exercises powers conferred by it. But he may know little of its origins and its makers: some may know nothing more about the laws than that they are ‘the law’. It forbids things ordinary citizens want to do, and they know that they may be arrested by a policeman and sentenced to prison by a judge if they disobey.’
 This theory of the social practice of customary rules, that Hart develops in The Concept of Law will be completed in the posthumous ‘Postscript’ by the characterization of such a practice as a convention: ‘Rules are conventional social practices if the general conformity of a group to them is part of the reasons which its individual members have for acceptance.’
 

The words ‘recognition’ and acceptance’ should be taken as equivalent. It is true that Hart prefers to speak of recognition by the officials of the system, and so by the legislators, by the judges and even by the lawyers, and of acceptance by the ordinary citizen, but the scope is to analyze the different forms in which the general acceptance of a rule of custom – traditionally designated the ‘opinio iuris’ - is revealed. It is important to observe that a custom is at the same time constituted – and that is why it can be considered as a convention – and applied by the same acts of its recognition and application. It is also relevant that the recognition can be indirect and in so far also unconscious. The recognition of a tribunal or of another authority implies the indirect recognition of the norms that it applies and of the system of these norms. Besides, the recognition can be involuntary, not only because it can be unconscious of the norm content, but also because it can coexist with the moral disapproval or with the will to disobey from the citizen, if such will to disobey is accompanied by the conscience of the existence of the norm. In spite of recognition, the racist laws of Nazi Germany disapproved by many Germans and the laws that prohibited hearing enemy radios were violated by the majority, even when the violations were punished, if brought to the knowledge of the police.


By using a broad concept of custom as a conventional practice and by rejecting the need of another norm, such as the basic norm, to validate it, Hart implies that the general recognition or acceptance of a customary rule, together with the practice that accompanies it, are sufficient conditions of its validity. Such a practice theory of rules has however a limited field of application. It is ‘a faithful account of conventional social rules which include, besides ordinary social customs (which may or may not be recognized as having legal force), certain important legal rules including the rule of recognition, which is in effect a form of judicial customary rule existing only if it is accepted and practised in the law-identifying and law-applying operations of the courts. Enacted legal rules by contrast, though they are identified as valid legal rules by the criteria provided by the rule of recognition, may exist as legal rules from the moment of their enactment before any reason for their practice has arisen and the practice theory is not applicable to them.’
 If however, as was demonstrated by the study of the validity conditions of a written constitution, the later derives its validity from a customary rule based on recognition, then recognition is an essential element, directly or indirectly, of  the normative foundation of every legal norm. It is certainly true that statute law made by exerting the legislative powers conferred by the constitution bases its validity upon the constitutional norm that confers such powers and upon the acts done in accordance with it, taking into account that validity depends on efficiency and on the inexistence of derogation. Similar links of direct norm derivation are established by means of subordinate legislative authorizations. The last foundation of the enacted legal rules is however the customary convention that validates the constitution. A rule of recognition for that purpose is as dispensable as the basic norm.

The rule of recognition has in Hart not only the function of basing in last resort the validity of other norms by determining the conditions of their creation, change or derogation, as a norm constitutive of other norms, a function where it is dispensable. It has also the function of orienting the behaviour of judges by identifying the norms of the legal system, as a duty norm that imposes on the judge the duty to identify the norms of the legal system in accordance with the criteria determined by the rule of recognition. Is it indispensable for this function?  To answer this question we have to look at the relation between the content of a norm and its recognition. Norms intend to give an orientation to the behaviour of people they address by means of the recognition of such intention. Besides orienting the addressees they give also an orientation to the behaviour of the State organs that apply the law, particularly of the judges, which exert this function by means of the recognition of the validity and the content of norms they have to apply. So the primary duty-imposing norms imply secondary recognition norms 
and secondary duty-imposing norms about the application of the norms by the judges and other law applying organs. Therefore James Goldschmidt
 thought that there is a “material judicial law”, that replicates each legal norm with a norm directing the behaviour of the judges by imposing on them the duty to apply it. Against Goldschmidt has been rightly objected that is better to accept only one norm of constitutional law that imposes on the judges the duty to apply every legal norm with the respective criteria of identification.
 A similar idea lies behind Hart’s rule of recognition, which is a judicial customary duty-imposing  rule directed to the judges, imposing on them the duty to identify the rules they are to apply in accordance with the general criteria determined by the same rule of recognition. These criteria are set out in rules that are recognized by the rule of recognition and are criteria of validity that most often refer to the manner and form in which the rules are created or adopted and to the consequent hierarchical and derogating relations between them and sometimes may supply tests relating to their conformity to substantive moral values or principles.
 The difficulty of such a construction is that each norm has the criteria of validity set out by the norms that are the reason for its validity and its application presupposes the application also of these norms. So the validity conferring norms are simultaneously applied with the norm they validate. Therefore, the rule of recognition applies to and is itself applicable with every norm of the legal system, but it has no criteria of recognition that do not result already of other rules.

The difficulty does not disappear, but takes only another form, if the rule of recognition is interpreted as the conjunction of a primary rule of obligation directed to the judges with a set of rules constitutive of other rules. Such a set, to be a system of rules capable of solving problems of hierarchy and derogation, would have to include constitutional rules and other enacted legislation, therefore the rule of recognition would then have a mixed customary and enacted nature. But then the argument made against the rule of recognition as a ultimate reason for validity returns, now in respect to that part of it which encompasses a set of constitutive rules. This part of the rule of recognition would ad nothing to the separate existence of these constitutive rules, which would have to be recognized separately any way. It would be again a bad construction, because it would be dispensable.

Do we have so to conclude that the rule of recognition as it was at last conceived by Hart as a duty-imposing rule directed to the judges, is dispensable, being preferably substituted by a simple rule of obligation, imposing to the judges the duty of applying the law? I think so. However this does not mean that recognition is dispensable as a reason for the validity of law. On contrary, a broad concept of custom implies that recognition is a necessary condition of the validity of every norm of the legal system. 
Finally, the rule of recognition, besides its norm-validating and norm-identifying functions, seeks also, like Kelsen’s basic norm, to ground the unity of the legal system. To the same legal system would every norm belong that is recognized by the rule of recognition, as equally to Kelsen the basic norm would be the ultimate reason for the validity of every norm of the legal system. According to Hart, since  the constitution does not authorize custom and custom does not authorize the constitution, there is no unity of origin, but instead unity of recognition as unity of the set of rules of recognition in the “one” rule of recognition. Against Kelsen, who identifies state and legal system, and admits only one legal system, be it the state legal order, including international law as authorized by the state, or alternatively the international legal order, including in it the many state legal orders, does it matter to distinguish one from another the different legal systems of the different States, and from the legal system of international law. It matters also to distinguish the national law system of a state, constituted by the norms of statute law enacted by the organs of the state and by the customary norms of the legal customs of the citizens, and the legal system of every general or individual norm that may be applied by the courts of the state, including the norms of foreign law, of international law and of the law of other institutions (churches, for example). These two points have been clearly established, the first by Santi Romano
 and the second by Wengler.
 It matters equally to distinguish the recognition as a norm of the state from the recognition of the norms that may be applied in the legal system of the state. The recognition as a norm of the state is made by its nationals, defined by the nationality law of that state. In general, in any law community – i. g. in a religious community in respect to its religious law – the recognition constitutive of norms as community norms is made by the community members. The recognition of the norms to be applied in the legal system of the state is made by the addresses, the people to whom these norms are to be applied, taking into account the space-temporal limits of their application. State courts apply these norms to nationals and foreigners, irrespective of being national or foreign or international or religious law, although the non-national norms only in so far as there is a renvoi  to them by the national law of the court. The addresses community is larger than the national community and it reinforces with its recognition the recognition of the national law of the court. It is incorrect to say with Kelsen ‘the norm of a foreign law applied by the organ of a state is ‘foreign only with respect to its content. With respect to the reason for its validity it is a norm of the law of the state whose organ is bound to apply it,’
 Hart makes here a distinction between ‘original’ and ‘derivative’ recognition, the later ‘where part of the court’s reasons for recognizing a law is that it has been or would be originally recognized by the courts of another country’ and he leaves open the question ‘whether in such cases we should say the court applies the law that is thus derivatively recognized or  only he applies a law with similar content.’ 
 However, a decisive advantage of the doctrines that base the unity of the legal system on the common recognition of its norms over the doctrines that base it on their common origin is exactly to avoid the need to convert norms that are not of the state of the court into norms of such state, to justify their application by the court.
Recognition doctrines allow to identify a legal system by reference to the people to whom it purports to apply and who recognize it by convention. Law in this way is not identified by the state that produces the law, defined by a coercive apparatus of collective force or by a system of effective sanctions. This does not mean that the state is not characterized by the existence of such an apparatus or that there is law without sanctions. The norms are reasons for action and those reasons are in most cases reinforced by other reasons for action created by norms sanctioning the first ones and these reasons may be the threat of using force. Besides, there is non state law having sanctions that are nor applied by an apparatus of collective force, as it is the case of today’s canon law or of international sports law. In any case however the sanctions purport to reinforce the effectiveness of the norm by preventing its violation, in so far as they motivate for obedience. The sanctions exist for the law and not the law for the sanctions. 
A doctrine of recognition that is so arrived at by means of the criticism and the rational reconstruction of the doctrines of Kelsen and Hart
regains the essential theses of the traditional recognition theory of Bierling
 and Engish
, although I keep my distance at last, for the same reason I keep distance from Kelsen and Hart. According to Bierling’s definition ‘legal norms are different from all other kinds of norms of human social life because – and only because – they are recognized as a norm and rule of the external social life within a determined circle of people, those who belong to this circle as members of the same community.’
 The remaining differences between the explanations Bierling gives of the terms of his definition and the doctrine I have been arguing for result from theoretical developments posterior to Bierling, as are the theories of the legal system of Kelsen, the practice theory of rules of Hart, the constitutive rules and the institutional facts of Wittgenstein and Searle. So Bierling does not develop a theory of the legal system. I could however accept Bierling’s definition if only rightly interpreted, and this should be enough for now.


However, all the authors I have been discussing are legal positivists,
 and so they develop only doctrines of the formal conditions of validity of the legal norms. Here I keep distance, because there are conditions of validity related to the norm content and this by conceptual necessity and not by contingency. Law is a convention based on recognition, but it makes the validity of norms depend on some kind of relation with an idea of law or justice and in the rule of law state it is a convention rationally based and therefore also limited by public reason, which is the reason accepted by convention. This is a matter that can here only be referred to other essays.
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