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Introduction: The abstract and the Concrete. 

In European tradition, the abstract promulgations of the legislature were always meant to cover the whole range of concrete situations. In consequence, the courts were supposed to "apply", i.e., to “concretize” these norms, i.e., legislative abstractions concisely. As we all know, this was in turn supposed to happen through a formal logical syllogism where the abstract norm figured as a major premise. The facts figuring as a minor premise in the case were to be subsumed to the normative major premise. The conclusion in a particular case had to be either in favour of the plaintiff or of the defendant. In criminal law, this was supposed to be, since 1764 and Cesare Beccaria, the “geometric precision”, later called the principle of legality.

If this were as simple as it was supposed to be, artificial intelligence and computers would easily take over from judges, e.g. through a so-called “expert programs” that would, on the basis of a questionnaire, exhaust the whole spectrum of experiment. 

In other words, this was supposed to be an operation in formal logic, but recently, precisely in the field of artificial intelligence, we should come to this later, it had been demonstrated that the so-called "analogical reasoning" is by far superior to the syllogistic logic referred to above. 

At any rate, this was the modus operandi of European courts and one of the side consequences was that the lower courts were in principle not bound by the decisions of the appellate courts, or even the supreme courts; the only legitimate source of law was supposed to be, again, the legislature rather than the courts of second and third instance in the system. 

Incidentally, this was in obvious practical contradiction to the de facto functional subordination of the lower courts that were indirectly forced to follow the jurisprudence, although officially not binding on them, if they wanted to avoid their judgments being overturned on appeal.

There are probably other absurd results in the legal system deriving from the intellectually unacceptable Cartesian separation as a mode of division of labour between the abstract legislature on the on the one and the “concretizing” role of the judiciary om the other hand. 

Still, in modern constitutions all over Europe we tend to find the definitions of the scope of jurisdiction of the constitutional courts based on the same distinction between what is abstract and in the domain of the constitutional courts on the one and the more concrete issues to be decided in the lower levels of the famous Kelsen’s pyramid of legal acts. Constitutional complaints are, of course, an exception to this.

Incidentally, Kelsen’s pyramid, too, had been built on the same premise: on the top of the pyramid we have the most abstract act, the Constitution, and as we descend from the top of the pyramid towards the bottom, the acts are becoming more and more specific and concrete. Thus, if a constitutional court is bound to adjudicate only the abstract acts, as is the case in France, the assumption is that it would be able to foresee all the unacceptable consequences in the context of "concretization”. (Abstract erga omnes judicial review.)

In this context, obviously, the basic premise of the whole operation is that judicial pronouncements in specific cases must under no condition represent a legitimate source of the law.
Interpretation

Volumes have been written about the distinction between the abstract and the concrete, as well as about the modes of interpretation that are supposed to bridge the gap between the two. It’s not my intention here to criticize the syllogistic reasoning. I would rather point out the binding nature of the judgments of various constitutional courts in Europe that have imperceptibly and incrementally become a source of law in the respective countries.

Because, when we speak about the European Convention on Human Rights, we are clearly in the domain of the binding case law. This is also true in countries with acting constitutional courts where the accompanying law provides for the binding nature of constitutional judgments. Thus every judgment of any constitutional court becomes either de facto or de jure a source of law. 

Obviously, the “living instrument” characteristic in the development of this case law is a collateral consequence of the inevitable development of the jurisprudence of a particular national or international court.

Thus the issue is not whether the European Convention on Human Rights a is “living instrument” or not, because as long as we observe the binding nature of the judgments, we are of necessity observing also the side effects of this upon the addressees of the judgments —, as well as everybody else in the jurisdiction of the European Court of Human Rights.

In other words, it is impossible to imagine a legal system in which the judgments would be binding on everybody whereas the issuing court would not be bound by the principle of stare decisis, i.e., that the likes cases should be decided like. 

This kind of consistency had in fact been binding even in the syllogistic system of legal reasoning. The appellate and the supreme courts’ judgments were to be consistent even in the short run in deciding the current cases as per decision in the previous similar case. 

The only question, even at that time, was whether the decisions of these courts of last resort were formally binding on the lower courts. Of course, everybody knew that they were de facto binding, as we have pointed out, because every judge in the lower court knew full well that he's obliged to follow the precedent issued by the appellate or the supreme court in question. Otherwise his or her judgment risked to be overturned on appeal.

This effectively means that the stare decisis principle, i.e., that the like cases should be decided alike, was also binding in the appellate courts, because otherwise the essential role of streamlining the jurisprudence in the lower courts would not have been accomplished. One could say that the European Continental courts had been partly used to the Common Law system of precedential reasoning, de facto, even before the post-war arrival of the European Court of Human Rights and the multitude of constitutional courts across the whole Continent.

Maybe because of this the sub rosa introduction of analogical reasoning in the Continental law making and law finding – was not a big surprise.

The Binding Nature of Judicial Decisions

Before we move the analysis of a few specific cases, please permit me to make another point concerning the binding nature of precedential judicial decisions.

As we have pointed out, in some cases the accompanying law to the Constitution concerning the functioning of the constitutional court, will mandate that the judgments of the constitutional court will be binding. The formula "the judgments of the constitutional courts are binding", however, does not tell us how and on whom the binding nature actually applies. In this case, there are in principle three possibilities.

In the mildest case the judgments of the constitutional court are not directly binding on the judges deciding cases in the lower courts. In this case, the lower courts are free to decide their cases irrespective of the precedential judgments of the constitutional courts. If they so do, they are not acting in violation of the above formula.

In the middle grounds, it is taken for granted that the judgments of the constitutional court are binding, but only de facto.

The strongest possibility in this respect is of course the clear stand that the judgments of the constitutional court are a recognized official source of law. In this case we are approaching the general situation in at Common Law. 

Since in Common Law the usual legislative promulgations are nevertheless also a regular source of law, the domain of judge-made law is circumscribed as well. In this system the binding nature of judgments, and especially so of the appellate and of the supreme courts, thus do not cover the whole legal field either. It seems that in Europe the position of the German Constitutional Court is very close to this description. In this context the judgments are binding erga omnes.

Another point worth mentioning here, insofar as we are concerned with the “living instrument” question, is the crucial criterion for the changing of the previous case law. Of course, this an exception to the stare decisis maxim, as the new precedential case would introduce, to put it simply, a new law. Of course, this is not the only possibility. It may simply be that the court, as it happens so often, would come upon a new problem in its virgin form. The court will therefore strive to find a solution to the new question and will thus make new law that had not existed before. 

Good examples of this are the cases of Blokhin v. Russia and Gross v. Switzerland.

On the other hand, the criterion for changing the case law that had been well established before is generally “a compelling reason” to do so. For example, in the well-known Lautsi v. Italy case the Grand Chamber of the European Court of Human Rights had overturned the position taken by the Chamber (Section) because it deemed that position to be unacceptable. Of course, this is not the situation where we have the well-established case law beforehand; rather it is in a sense an appeal process between the two Chambers of the same Court. 

In this regard, we must caution at the outset that the cases which actually go to the Grand Chamber do not do so because the Chamber would have decided, as the case may be, wrongly. The criteria are found in Article 44 of the European Convention of Human Rights. They mandate that the request for the case to be referred to the Grand Chamber should be exceptional. 

According to paragraph 2 of this Article, a panel of five judges of the grand Chamber should accept the request if the case raises a serious question affecting the interpretation or application of the Convention, or a serious issue of general importance. 

This implies a role very different from the one of the appeals court and it follows logically that the request for the referral to the Grand Chamber is not based, for the parties, on their dissatisfaction with the Chamber decision. The panel of five judges deciding whether to accept the case to be referred to the grand Chamber is in a sense deciding whether the case law of the Court is in need of either resolving serious question on the one hand and a serious innovation on the other. 

In both cases it is fair to conclude that the “living instrument” formula describes well what is then going on.
How Many Cases?

Beginning in 1972 through 2016, there are about one hundred ECtHR cases in which there appears the phrase “living instrument”. Until 1998 and the new Court there were only 10 cases. 

Starting with Selmouni v. France and the new Court after 1998, the phrase appears in about 90 cases. About half of these cases are Grand Chamber cases and the other half is by Chamber (Section). It would follow logically that the Court before 1998 was considerably less “activist” than the new Court, after 1998. The question is whether the considerable increase in insisting on the flexibility of the Convention, is justified or not. Since I have taken part in many of these cases I can testify to the past need for this change of attitude on the part of the judges.

This issue goes directly to the preliminary question of the very nature of human rights. Initially, human rights were considered to be a branch of international law and many of the judges in the old Court were indeed internationalists to the core. Their formula when it came to procedural violations, for example, was that the  Court “cannot speculate about the outcome of the case”, although this procedural violation could have been corrected in a new trial. 

For the first time in the  Italian case of Scozzari and Giunta v. Italy, now professor Antonio Bultrini and I have introduced the idea of the of restitutio in integrum as a remedy for the violation in question. The question in the case was whether the two children then in a foyer near Florence were to be returned to their mother and their grandmother.  Obviously, the financial “just satisfaction” would not have been a proper remedy for the most irregular situation. After all, what kind of remedy would it be to give money to the bereaved mother and grandmother rather than to return to her the unjustifiably alienated children?  

After that, there was an absurd case of Luca v. Italy in which the defendant was deprived of an essential procedural right to cross-examine the witnesses against him. The Chamber found the remedy of monetary just satisfaction to be appropriate, which prompted me to write a partly dissenting opinion that has apparently made an impression – in furtherance of introducing the procedural right of the trial de novo in cases where there were essential and irremediable procedural errors and a potentially unjust substantive outcome. After this case the Court began ordering the contracting States, in case they had this possibility built into their domestic law, to retry the case at hand.
Human Rights as an Epiphenomenon

Seventeen years after the commencement of the new Court in 1998, it is abundantly clear that human rights are not a specific field of law. Instead, human rights are an epiphenomenon, the tip of the icebergs of practically all legal branches. For this reason, it is impossible to distil from the current state of the case law of the Court “an essence” of human rights. In my opinion, the best approximation to what’s human rights really are, is the judgement of Hannah Arendt. She maintained somewhere, that issue is not in this sense “substantive” –, but procedural. It is procedural in the sense that human rights are equivalent to what has come to called “access to court”. The very existence of a forum, before which the State may be sued for the violation of practically whatsoever kind of a rights, is therefore what human rights are.

Again, the question arises as to the relationship of this assessment to the notion of “living instrument” conception of the Convention. 

Practically any kind of complaint deriving from the domestic system of law may become an application before the European Court of Human Rights. For example, environmental protection falls under Article 8 protecting private and family life, one’s home and one’s correspondence. In the famous case of Hatton v. the U.K. the issue was the enjoyment of one’s home given the intolerable noise coming from the Heathrow airport. There are other e.g. Romanian environmental protection cases built on the same analogy as Hatton v. the UK . 

Indeed, it is obvious that the question of environmental protection was not a pressing question at all on the November 4, 1950. In order to cover the question of environmental protection, therefore, the “living instrument” doctrine was practically inevitable. 

This is all the more obvious because, as we have pointed out above, human rights are not the compact and exhaustively enumerable and well-defined continuum of rights, doctrines and principles of law. To put it with some disrespect, human rights are actually whatever comes before the European Court of Human Rights. The only condition for a particular right to become a “human right” is that the Court considers these grievances to be subsumable under one of the Articles of the Convention. Obviously, when doing so the Court is sustaining the “living instrument” doctrine. But without it the case law of the Court would have been, after six decades, a very meagre acquis. 
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